the Members the Federation 
Insurance Counsel 


OFFICERS AND THE BOARD GOVERNORS 
the Federation Insurance Counsel urge the Members the 
Federation and their families attend the 14th Annual Convention 
the Hotel Schroeder, Milwaukee, Wisconsin, August 11, 1954 
August 14, 1954. 

James Dempsey, Executive Vice President the Federation has 
arranged program speakers for the education and enlightenment 
the Members and program entertainment which should 
attractive all attending the convention, both male and female. 

the hope the Officers and the Board Governors that 
you will obey the summons heretofore issued and meet with the 
Members the Federation who will attending the convention 


from all over the North American Continent. 


KENT MEYERS 
President. 


— 


Noon 


we 


7:00-P. 


— 


12:30 P.M. 


12:30 


WEDNESDAY, AUGUST 11, 1954 


Registration members, families members and other 
floor foyer. 


Meeting Officers and Board Governors Parlor 
Reception Officers and Board Governors mem- 


bers and guests Pere Marquette Room. 


Evening open for personal dinner arrangements. 


Dancing the Empire Room, Hotel Schroeder. 


Not Federation activity but available our members 
who wish participate with the general public. 


THURSDAY, AUGUST 12, 1954 


Business session East Room. 


Address Welcome Hon. John Lange, Madison, 
Wisconsin, Commissioner Insurance, State Wis- 
consin. 


Response Kent Meyers, President the Federa- 
tion Insurance Counsel. 


Address: Years Claims and 
Fred (Dusty) Rhodes, Kansas City, Missourt. 


Luncheon for members Pere Marquette Room 


Luncheon for the ladies Club Rooms. 
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Fourteenth Annual Convention 


2:00 
5:00 


co 


Business session East Room. 


Address: ‘Major Issues Guest 
Clel Georgetta, Reno, Nevada. 


Address: High 


Tour Blatz Brewery. 


Sight-seeing tour Milwaukee. 
Cruise Lake Michigan. 


Dancing Empire Room, Hotel Schroeder. 


Not Federation activity but available our members 
who wish participate with the general public. 


FRIDAY, AUGUST 13, 1954 


Business Session Crystal Ballroom. 


Panel: James Dempsey, White Plains 
New York, Moderator 


Emile Berman, New York City, New York. 


Harold Frost, New York City, New York. 


Roal Magana, Los Angeles, California. 


Isidore Halpern, New York City, New York. 


Frederick Garfield, New York City, New 
York. 


Luncheon East Room with ladies guests mem- 
bers. 
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9:30 
12:00 Noon 


2:00 
5:00 


6:00 


P.M. 


9:30 A. M. 
11:00 


12:30 P.M. 


2:00 


2:00 


Business session Crystal Ballroom. 


Address: 
John Alan Appleman, Urbana, 


Address: Practice, Practically 
Ben Cameron, Meridian, Mississippi. 


Cocktail party and reception Hon. Nathan Phillips 
and Mrs. Phillips East Room. 


National League Baseball Game, Milwaukee Braves vs. 
Chicago Cubs Milwaukee Stadium. 


Dancing the Empire Room, Hotel Schroeder. 


Not Federation activity but available our members 
who wish participate with the general public. 


SATURDAY, AUGUST 14, 1954 


Business session Crystal Ballroom. 


Address: Aspects Compulsory Automobile 
Liability 
Ray Murphy, New York City, New York. 


Federation business: 
By-law Amendments 


Committee Reports 


Election Officers. 
Luncheon East Room. 


Meeting Board Governors and newly-elected offi- 
cers Parlor 


Golf—tours—etc., and other arranged amusements. 
Open for diversion. 
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6:00 President’s reception and presentation newly-elected 
officers East Room. 


7:30 Banquet Crystal Ballroom. 
Address Harry LaBrum, Philadelphia, Pennsyl- 
vania. 


SUNDAY, AUGUST 15, 1954 


9:30 Breakfast before departing for American Bar Associa- 
tion Convention, home—in Pere Marquette Room, 
Hotel Schroeder. 


Report the Board Governors 
The Federation Insurance Counsel 
the selection 
Ray Murphy New York 
receive 


The 1954 George Henry Tyne Award 


& 


BOARD GOVERNORS the Federation 
Insurance Counsel its meeting Milwaukee February 13, 1954, 
with the concurrence the officers, selected Ray Murphy New York 
City receive the 1954 George Henry Tyne Award. The following 
biographical sketch Mr. Murphy accompanies this report: 

Murphy was born Dubuque, Iowa and received his secondary 
education Ida Grove, received his LLB. degree from the Uni- 
versity Iowa. was member Phi Delta Theta social fraternity 
and Phi Delta Phi legal fraternity. 

Murphy has been active public life beginning 
City Attorney for Ida Grove, County Attorney for Ida County, Chairman 
the Iowa State Board Parole, Chairman the Iowa State Board 
Assessment and Review, and lastly, Insurance Commissioner the State 
Iowa from 1935 1938. 

Murphy gained national recognition past National Com- 
mander the American Legion 1935-1936. 

“Mr. Murphy left Iowa 1938 become Assistant General Man- 
ager the Association Casualty and Surety Companies New York, 
and 1944 was elected general counsel. His past public services, and 
particularly his experience insurance commissioner, made him 
eminently qualified for his duties, not only the field insurance regula- 
tion but also the general field public relations. 

Murphy ably guided his insurance companies association through 
the difficult adjustment period following the SEUA decision and the 
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resultant mass state insurance regulatory legislation. was active 
representative the All-Industry Committee framing much that 
legislation. 

“During 1953 and 1954 was the vanguard the fight against 
compulsory automobile insurance legislation New York. Despite per- 
sonal accusations against him administration leaders New York, 
continued his all-out fight against the compulsory automobile insurance 
bills and his efforts contributed immeasurably their defeat both years. 

Murphy received the General Insurance Brokers’ Gold Medal 
Award New York last October 1953 for rendering ‘most meritorious 
service’ the insurance industry. The Federation Insurance Counsel 
this year has chosen Mr. Ray Murphy the recipient its 1954 George 
Henry Tyne Award token appreciation for his distinguished 
service and most deserving recognition for outstanding achievement 
the insurance 


Respectfully submitted 


BOARD GOVERNORS 
CHARLES ROBISON, Chairman 
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Preface 


PEOPLE express the opinion that 
lawyer specializing insurance law gets warped ideas, because they think 
means the abandonment all the other major divisions the law. The 
conclusion reached has been wrong, because the premise itself was wrong. 
How utterly erroneous the observation may determined short 
review what insurance law specialist must know. must know 
and keep date practically every phase the law, deals daily 
with contracts, torts (in all its parts), agency, constitutional law, bank- 
ruptcy, judicial procedure and trials, both state and federal, labor relations, 
taxes all kinds, subrogation and indemnity but mention few. 
must know the law evidence and even keep posted admiralty and 
maritime law. From long experience one knows that insurance law 
specialist devotes his talents matters which the subject insurance 
plays only part. 

Accordingly, insurance lawyers’ publication will necessarily have 
variety topics, the problems insurance lawyer faces are almost end- 
less. review the articles that have appeared our Quarterly well 
illustrate the point. This issue will, itself, indicate the universality 
the law with reference insurance. have excellent articles agency, 
one involving insurance and crimes, one evidence and trials. 

This same pattern follows through our Annual Conventions. There 
sameness the law when involves insurance problems. That 
one reason our Conventions are interesting. Every paper presented, both 
the Quarterly, and the Convention, are rare expositions the law. 
know our members enjoy the Quarterly from the letters received. 
know they enjoy the Conventions from the large attendance and from the 
interest the meetings. hope that all our members will continue 
take full advantage both the Quarterly and the Conventions. 


Demonstrative Evidence— 
Grandstand Play? 


GEORGE BUNGE* 


RECENT YEARS demonstrative evidence has 
achieved graet popularity among lawyers for personal injury claimants. 
The reason for its popularity found the extraordin large verdicts 
which have been obtained with the aid this type Demon- 
strative evidence is, undoubtedly, effective, and its skillful use unquestion- 
ably will produce maximum verdicts personal injury cases. question, 
however. whether the interests justice are truly served making 
out every trial the unrestricted use grin- 
ning skeletons, plaster Paris models, and colored photo- 
aphs and diagrams, and other and paraphernalia. 

are largely indebted Mr. Marvin Belli, San Francisco, 
California, for the increasing popularity demonstrative evidence anc 
allied techniques personal injury cases. Mr. Belli former presiden 
the National Association Claimants Compensation Attorneys. 
June, 1951, addressed the Mississippi State Bar Association 
monstrative Evidence and the Adequate His remarks, that 
Occasion, appear Mississippi Law Review 284 and are required read- 
ing for all personal injury attorneys. The NACCA has, for some years, 
devoted itself the effort obtain persona 
injury and compensation cases. There that award would 
ever large enough considered many the members 
this organization—at any rate, yet hear verdict award 
which they admit excessive. any Mr. Belli’s article plainly 
indicates that his devotion the use demonstrative evidence primarily 
because rightly considers useful means obtaining higher and 
personal injury verdicts and compensation awards. 

There are three phases Mr. system evi- 
(1) the liberal use photographs, colored, possible; (2) the 


use skeletons, blackboards, diagrams, and other testimony 


member the firm Vogel Bunge, Chicago, and member the Fed 
eration. This article appeared the October, 1953 issue the Bar Journal and 


printed here permission that Journal. 


[9] 


argument; and (3) the technique asking the jury place monetary 
value upon each separate element claimed damages, and upon 
each hour minute his claimed pain and suffering, and fix their 
award the sum total these amounts. Mr. Belli protests that the pur- 
pose these devices simply make the facts plain the jury, and, 
certainly, there can objection that. But protests too much. 
abundantly clear from his remarks that the actual purpose drama- 
tize injuries; seize and keep the attention the jury; and 
them arousing their emotions. Thus, Mr. Belli refers 
jury trial disclosure’’; speaks again and again about the 
importance demonstrative evidence the atmosphere the 
and emphasizes the value demonstrative evidence presenting 
plaintiff’s case boasts arousing the curiosity the 
jury placing object wrapped yellow paper the counsel table 
throughout trial, and then them that they should bring 
$100,000 verdict dramatically opening the parcel the psycho- 
moment disclose repulsive artificial limb. advocates the use 
many photographs and diagrams, illustrating the claims 
and theory the case, possible, the principle that picture 
worth ten thousand recommends the use blackboard 
illustrate testimony and argument because this helps impress the plain- 
tiff’s claims upon the jury’s mind. suggests that photographs other 
render them more dramatic and convincing, and suggests that they 
kept full view the jury throughout the trial. The key his entire 


argument this: 

“If you have presented your case dramatically, you have used 
demonstrative evidence that the impact fact impels juror 
become advocate for you the jury room, then you have co-counsel 
continuing your burden proof where you are not privileged further 


What this means, simple language, that possible the use 
demonstrative evidence dramatize the plaintiff’s claims de- 
stroy the jury’s impartiality, and transform them from judges into 
impassioned advocates for the plaintiff. Again, Mr. Belli says: 


“You are not privileged embarrass your jurors imposing, 
‘What would you take for injury like this?’ You are not permitted 
say, ‘Mr. Jones, were lay ten one-thousand dollar bills 
this jury rail, would you pick them and put them your pocket 
you knew you would have suffer the injury that plaintiff 
suffered?’ Yet, some manner, you must bring home the jury that 
this real flesh and blood plaintiff front them; you must make 


them realize what pain and suffering is, particularly those jurors who 
have not had their right live out their life free from pain and suffer- 
ing infringed from personal injury 


other words, the law will not permit you make direct appeal 
the jury’s sympathy, but you can accomplish the same thing indirectly 
dramatizing the plaintiff’s claims and injuries through the use 
demonstrative evidence. 

course, not object the use demonstrative evidence where 
necessary clarify something avoid confusion, prove some- 

act which actually dispute. Diagrams pictures the scene 
accident generally fall into this category; they clarify the situation for all 
concerned. What object to, the use such evidence simply dram- 
atize and emphasize some fact claim which can established oral 
testimony and may not even dispute. photograph the plaintiff 
lying hospital bed, with his leg traction, such was introduced 
evidence Herndobler is, opinion (with deference 
Mr. Justice Burke the Illinois Appellate Court, who held the con- 
trary), both unnecessary and highly prejudicial. The fact portrayed 
this photograph, that plaintiff certain date was hospital bed with 
his leg traction, was not dispute. The situation had been made 
entirely clear the jury oral testimony. The only thing which the 
picture accomplished was emphasize and dramatize this admitted fact, 
and the only effect could possibly have had was arouse the sympathy 
the jury and enhance the damages. Mr. Belli considers 
this entirely proper; fact, advocates that such photographs color 
and that many them taken and introduced evidence counsel 
feels would help him his claim with the jury. This use 
demonstrative evidence, not prove anything which dispute, 
clarify anything which not clear, but simply dramatize the 
claim, and arouse the sympathy the jury, ought not, opinion, 
permitted. Since such evidence does not really prove anything, 
simply grandstand play. 

Our courts have long recognized the fact that corporation 
great inherent disadvantage defending personal injury claim. stated 
Co. Seitz,? enough natural and inherent preju- 
dice the minds jurors against the railroad and other corporation 
without having augmented direct and improper appeals calculated 
arouse the sympathy, passion, prejudice After all, the 
whole purpose the law obtain trial fair and impartial jury. 


1310 App. 267, N.E. (2) (1941). 
2111 App. 242, 243 (1905). 
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Eilers Peorta Railway Co.* Consequently, the duty the courts 
see that the and inherent jurors against corpo- 
rate defendants personal injury cases are not unnecessarily stimulated 
and enhanced. jury which has been worked emotionally that 
cannot consider plaintiff’s injuries objectively longer and 
impartial That exactly what many personal injury lawyers hope 
achieve, least often achieve, the use demonstrative evidence. 

corporate defendant personal injury case starts out under 
severe handicap. Who ever heard jury exhibiting any sympathy for 
railroad trucking company? Furthermore, corporate defendant 
personal injury case cannot possibly match the plaintiff battle 
photographs, skeletons, and other Plaintiff can dramatize and 
emphasize his claim judicious selection colored photographs show- 
ing his operations and injuries, but what can the defendant take picture 
counter such photographs will, naturally, 
show his injuries the worst possible light. Mr. Belli particularly remarks 
the importance setting the proper camera angles, and states that 
does this himself. The plaintiff can relied upon supply the court 
only with pictures which thinks will his case some good. His photo- 
graphs will always show plaintiff upon what appears bed pain. 
They will never depict him playing gin-rummy with his nurse. 

well known fact that people are inclined take photographs 
the April, 1946 issue the Rocky Mountain Law Review, states that: 
recognized that the average juror will accept any photograph 
correct.... Therefore, because the average juror’s blind faith pho- 
tography, small degree inaccuracy photograph may justify its 
exclusion from evidence Photographs other demonstrative evi- 
dence used not prove anything, but give emphasis particular facts 
selected the plaintiff, always give inaccurate impression the situa- 
tion, especially when, the average personal injury case, the defendant 
helpless counter them. They simply emphasize the particular things 
which plaintiff wants emphasize. This neither fair the defendant, 
nor likely produce just result. 

The courts are under duty admit unnecessary evidence which 
plainly tends produce miscarriage justice, even that evidence 
technically material. Photographs offered evidence, simply emphasize 
fact which can established oral testimony, are not necessary. The 
courts have always had the power exclude cumulative evidence. sug- 
gest that photographs offered for emphasis, rather than for proof, ought 
excluded under this rule. The courts should bear mind that pho- 


Ill. App. 487, 494 (1916). 


tographs and other exhibits into the jury room with the jury, and con- 
tinue influence the jury throughout their deliberations. Jurors are not 
permitted make notes oral testimony, refer transcripts such 
testimony. manifestly unfair permit the plaintiff, personal 
injury case, argue his case the jury room through the use photo- 
graphs and other demonstrative material, after oral testimony has bee 
concluded, when the defendant cannot possibly reply kind. 

Mr. Belli also stresses the use blackboard connection with both 
testimony and argument. Apparently the courts some jurisdictions per- 
nit counsel for plaintiff personal injury case write upon black- 

board the various facts claims can prove, and the amounts wishes 

recover, and leave the blackboard bearing these unproved statements 
full view the jury throughout the trial. The basic idea here the 
introducing colored namely, keep your conten- 
tions the eyes the jury the greates possible extent. statement 
jury has this statement before its eyes throughout the trial, bound 
have some effect. not believe that any courts this jurisdiction 
would permit such procedure; least, have never heard being done. 
Mr. Belli also suggests various other uses the blackboard, the central idea 
all them being emphasize arguments evidence which the plaintiff 
onceives favorable his cause. suggest that the use blackboard 
ought limited those situations where actually necessary 
appropriate explain something the jury, and that should never 
used for purposes emphasis only, especially personal injury case. 
How can the corporate defendant personal injury case reply the 
artificial emphasis which counsel can supply this manner? 
The natural sympathy the jury the side the plaintiff. The nat- 
ural drama and interest the side the case, does not 
need enhanced artificial means. any battle blackboards, the 
corporate defendant does not have even chance. entitled trial 
fair objective and dispassionate jury. The use blackboards sup- 
ply drama and emphasis clearly inconsistent with this. 


Those who favor the use demonstrative evidence personal injury 
cases are also generally fond the technique asking the jury 
monetary value each hour minute claimed pain and 
suffering, and then multiply that amount the hundreds thousands 
hours, millions minutes plaintiff’s xpectancy. This 
dramatizing, emphasizing and injuries and 
claim for damages. Mr. Belli, his address the Mississippi Bar Associ- 
ation, gives Attorney James Dooley, Chicago, well deserved credit for 
his skill this field, and refers case which Mr. Dooley successfully 
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ersuaded jury bring astronomical verdict these means. Mr. 


the key: You must break the 30-year life expectancy 
into finite detailed time.... You must interpret one second, 
one minute, one hour, one year pain and suffering into dollars and 
cents, and then multiply your absolute figure show how you have 
achieved your result award approaching adequacy $225,000. 
you throw novel figure jury appellate court $225,000, 
without breaking down, you are going frighten both your trier 
facts and your reviewer facts.... 


juror: inking days, minutes, and seconds 


1 1 Pe | 
lars, and two dollars, that 


and five dollars, three dol can 
ply the absolute Maybe your juror feel that five 


should ten dollars per day. 


1 


you have started them thinking; 


multiplication, they must this procedure come some substan- 
tial figure they are fair. jury always tries fair; never forget 
this 


course, ideas differ what constitutes verdict. This 
particularly true where such intangibles pain, suffering and humiliation 
are involved. These things cannot appraised and valued like merchan- 


dise; matter fact, they probably cannot paid for all. Most 
people would probably refuse submit the experience being injured 
and maimed automobile accident for any amount money. 
sonal injury case cannot determine 


win actually hoa marko 
such a harrow ing expe rience; it ac tually has no commercial or ms arket vaiue. 


all that jury can give the plaintiff award 
which seems rea proper and riate under all the circum- 
stances. Even personal injury plaintiff would not voluntarily 
accept million dollars for his injuries, not possible award injured 
plaintiffs million dollars apiece. the last analysis, personal injury 
awards against corporate defendants must paid for those who pur- 


chase the products services such corporations provide. Such awards must, 
the aggregate, bear some reasonable relationship aggregate corporate 
means. person who injured through the fault another undoubt- 
edly entitled proper and full compensation. However, determining 
the amount such compensation, intangibles such pain, suffering, and 
the like must realistically and objectively appraised. 

ask the jury argument appraise minute hour plain- 
tiff’s claimed pain, suffering humiliation, and then multiply this sum 
the number minutes hours his life expectancy, bound 
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| 
Belli says: 


result in an excessive 


erdict and, opinion, should not permitted. 
The trick is, way, 


that which yed 


<i 


Consequently, the salesman dwells upon the small monthly payment: 


1 


piaintili counsel aSKS eVen a 
I 


his request out line and re, and will refuse 


intiii CC 


them 

esting that this amount mus 
be muitipired Dy SOme astro nomical numoer minutes afrive 
at the totai awara. ine Deauty or this system 1s, tn tnere re enoug 


1 
Iamoenta 
are i1undamental. 


pain and nount the plai 

for all the pain and suffering ust 

hours pain and suffering 10t and cannot 
valued separately; they are part one whole, and the duty 


value the whole, not the several Where such intangibles 


and sulfering are invoived, the 101e does not necessary equal tne 
its parts. day discomfort one thing, days discom- 
fort, something days discomfort, still something else again. 


Ten days’ pain necessarily worth ten times much 
pain, and argument which assumes that plaintiff entitled receive 
what the jury thinks proper compensation for one hour pain 


plied the number hours his life expectancy, misleading and 
lacious its face. 


matters this kind, 
the whole necessarily equal sum its the argument that 


the second place, even assume 


priced articles the installment plan. man told right out what 
tO De persuaded to pur- 
passage Quoted aDove 
tnat sympathetic jury, rignt out, for tne 
1 
once tnat 
plaintiff what 
asks. Consequently, recommends that like install- 
ininutes and nours in years s tnat no matter ho tile appralses 
them, they are bound arrive substantially than the 
Lanta artnaltiac 1 1 uarania neh our 
plaintiff should actually have, the jury would otherwise give him. 
Cveryone knows that this type of argument can produce tremendous Ver- 
dicts personal injury cases. sort spuri logic about 
Which iS very dGinicuit ror a ceren LO COTMDAL. WHce ile yury can 
coaxed persuaded appraise minute worth pain and 
enflerine 12°94 senarate entift and then to muitiniv this > hu the num 
suliering, aS a Separace ana tO Nis DY the um- 
ber Oi minutes or nours that plaintii claims nis pain wil ersist, it 18 a 
foregone conclusion that the final verdict will extremeiy high. 
There are two basic fallacies this line argument, both hich 
the first the issue personal injury case not the value 
in the tirst piace, the issue 1n a persOnai injury Case 1S NOt tne vaiule Of 
| 


personal injury verdict can properly calculated this manner errone- 
and highly misleading. necessary prerequisite for the conclusion that 

262,800 hours pain are worth value one hour multiplied 
262,800, that the amount pain suffered the plaintiff each 


these 262,800 hours exactly the same. This, course, manifest 


possibility. There are degrees pain and suffering, ranging from 
mfort excruciating agony. Nature does its best repair damage 


human body and nervous system, and certain can 


that person will not sustain the same degree pain hour after hour, 
minute after minute, day after day, for years. The injured 


> 


will have his good days and his bad days; will comfortable 
times and uncomfortable other times. will develop increasing 
resistance pain. actually continues suffer pain the end thirty 
years, will not the same pain suffered first, nor will have 
persisted without interruptions variations during all that length time. 
Even assuming that plaintiff’s pain will actually persist for thirty 
hours pain will not all exactly alike. This enough demolish 
the thesis that the total award can properly arrived 
vaiuating one hour pain and multiplying 262,800. though 
you were try appraise carload containing 262,800 apples, valu- 
ating each apple separately. Even all the apples are exactly alike, the 
carload whole not necessarily even probably worth 262,800 times 
the value individual apple. But suppose that each the apples 
different, each minute and hour anticipated pain different; that 
some are luscious winesaps, and others are small and bitter crabs; that some 
are sound condition, while others are wormeaten; and that two are 
exactly alike. Obviously, you cannot value this carload apples ap- 
praising one them multiplying that appraisal 262,800. Neither 
can you properly value thirty years pain and suffering valuing one 
hour and multiplying that appraisal 262,800. 
When counsel for the plaintiff personal injury case uses this type 
usually asks the jury place the highest possible value 


> 
ia c 


the hour minute pain plaintiff may have and then 
give the that amount multiplied the number hours 
minutes his life expectancy. has been properly educated the use 
demonstrative evidence, will probably produce photograph showing 
the plaintiff his most painful and distressing moment and ask the jury 
determine the value one hour plaintiff’s pain the basis this 
photograph. This the same thing picking out the most valuable apple 


1 
ie 
ic 


value 


mixed carload totally dissimilar apples, and asking that the 
the entire carload fixed multiplying the value the best apple 
tal 


number apples it. Those who have apples sell have been 


known place the best ones the top the basket. Personal 
attorneys the same thing when they produce their colored 
The prudent purchaser apples will look beneath the top layer befor 

buys; argument that the entire basket must appraised the 
the top layer alone would treated with the derision deserves. The 
practice inflating personal injury claims the same method should not 


countenanced either. 

whole. not possible make appraisal the entire 
basket valuing each apple separately, unless all differences between indi- 
vidual apples are known and taken into consideration. the same way, 
possible for jury make reasonably accurate award for pain and 
suffering when appraises those items whole. the other hand, 
jury cannot possibly make proper evaluation future pain and suffering 
appraising each minute hour separately, since cannot possibly know 
take into consideration the differences between them. 

When plaintiff’s counsel asks the jury appraise one minute 
plaintiff’s pain and suffering, and that the 
minutes hours his life expectancy, they are only confusing and mis- 
leading the jury. the jury follows their request, cannot possibly make 
sound damages. Such argument like the use 
demonstrative evidence for emphasis rather than for proof, essentially 
grandstand play. suggest that such unsound and misleading argumen 
should not permitted, and that any verdict obtained its use should 
reversed our Appellate Courts. 


Problems Confronting 


General Insurance Agents 


GEORGE WOODLIFF* 


ness methods often cause general insurance 


tices their own offices which might 
observation was made the writer giving 


tion and agency certain legal responsibilities and possible 


The numerous questions from the 
adaresses indicated tnat aitnougn 


ure consideration the problems 


ened and intended spend more 


time with their attorneys close the gate before the horse 
were those dealing with 
company and (2) matters 
fact that one the lead- 
to tnese 1D- 
ects iS 141UStrative that tne matters under are reai ratne in 
= yinary.2 
I ¢ I an agent 
ompany that failure carry 
uctions the types risks the company not 
ccep case the Minnesota Supreme Court 
17 Ot havinea writte fro 
building which the company had issued 
the company sued tne agent fo 


pay the insured under the terms 


Men Jones Woodliff, Jackson, Mississippi. 
urance Law and Practice, pp. 208-314. 
Han Co. Ames, 300, Minn. 150 (1888). 


T 
and speed incident modern 
fail recognize prac- 
losses. 
Or genera: insurance agents. 
which followed the formal 
ontc |} t oiVve 
many the agents had not given mat 
ustained having the policy. The 
held that the agency was notice not accept such risks for its 
an ann tha : sync 13 lo far ¢ ] Aman? aft tho lace nine ho 
and that was liable for the full amount the loss plus the 
incurred the company. 


Alabama case agent violated his company’s instructions not 
write fire policy stock merchandise one Wilks. When the 
company was required pay loss under the policy sued the agent, and 
the court held that the company was entitled recover the extent 
its loss because the gross negligence misconduct the agent. The 
fact that the agent had not received his agency license from the State In- 
surance Department the time the policy was written was held not 
good defense, the court taking the position that one could not hide behind 
his own disability. 

more recent Federal case,* insurance agent failed carry out 
his insurer’s instructions with reasonable diligence obtain release from 
insured flood and landslide coverage contained policy written 
for the company the agent. When loss occurred the insurer was re- 
quired pay for certain flood damage. The court held that the insurer 
was entitled recover from the agent the amount which had beer 
required pay the insured because the company’s loss resulted from the 
misconduct the agent. 

Franklin Fire Insurance Company 
Pennsylvania held that where agent gave his sub-agent au- 
name thereto, deliver 


+1 


Supr 


° 


thority blank policies, sign the agent 
policies and collect the premiums, the agent wou ble for loss which 
the company sustained policy issued and the sub-agent 
contrary the express direction the company, even though the agen 
himself had actual knowledge the issuance the policy. 


ble his 


policy promptly compliance with ins 


generally held that agen 


pany when the company sustains resul 

federal court the case Washington 
held that agent who failed 


with instructions from the company was 
loss sustained the company result 
failed cancel the policy good faith upon the belief tha 


according instructions from the company 
correspondence with the company effort explain the risk more 


the company. loss occurred the meantime, and when the 


company sued the agent for recovery its loss, the federal court held that 


So. 902, 
Milton, 


company for failing 
nstructions from the com- 
Marine Insurance Co. 
for the 
the agent 
1 
the insurer 
+O sqhio 
the agent was liable. 
Phoenix Ins. Co. See 192 Ala. 103 (1915). 
Granite State Fire Ins. Co. Colo., Supp. 706, affirmed 
196 988 (1951). 
550 286, 201 Pa. 32, 408 (1901). 
Appleman, Section 8782. 
735 477 (1887). 


Likewise, where agent fails comply promptly with his company’s 
demand for reduction the amount the risk, any delay com- 
plying the agent’s own risk, even though the agent requested the 
reconsider its order for such reduction, pending which request 
the loss The measure damages such event the difference 
between the amount which the insurer was required pay upon loss 
and the amount which would have had pay had the loss been reduced 

Hawkeye Casualty Co. Frisbee the Supreme Court Michigan 
held that the insurance company was entitled recover from its general 
agent the amount judgment which had pay under policy issued 
the general agent when the agent knew that the insured was considered 
poor risk and had been denied automobile insurance other companies 
and when the agent failed send the company daily report upon issu- 
ance the policy which would have disclosed the company that the 
insured was poor risk. The court held that where the insurer could show 
that would have cancelled the policy had been notified, could 
recover from the agent for the agent’s negligence failing report the 
risk promptly. 

Turning from his company problems his relationship with the in- 
sured, the general insurance agent finds that must again cautious 
performing his obligations lest discover that has failed some man- 
ner which will make him liable damages the insured. Let consider 
the plight the agent who fails place into effect binding policy with 
solvent and authorized company after has agreed so. When 
agent places policy company which not authorized business 
the state which the contract made, the agent becomes liable 

Boney Central Mutual Insurance Company Chicago 
North Carolina Court held that where agency represented its cus- 
tomer that the customer was fully covered, the agency must stand the 
stead the company the latter failed extend protection. This was 
case which the agent affirmatively assured the customer that the cus- 


Phoenix Insurance Co. Heath, 308, Utah 187, 106 A.L.R. 1391 
(1938). 

Queen City Fire Ins. Co. First National Bank, 120 545, 603, 

1025 521, 316 Mich. 540 (1947). 

Wilkinson Goza, 145 So. 91, 165 Miss. (1932); Cordy Northern Sec. 
Co., 187 663, 177 Wis. (1922); Price Garvin, Tex. Civ. App. 1902, 
985 (1902). 

Appleman, Law and Practice, Section 8834, 78. 
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tomer was fully covered and the company which the agent attempted 
place the risk refused accept it. 

has been held that contract for additional insurance may estab- 
lished proof verbal discussions. the case Milwaukee Bedding 
Company Graebner the Wisconsin court held that where the employee 
insurance agent who looked after renewal expiring policies, called 
policyholders and solicited them for renewals and for additional insur- 
ance, went see the plaintiff solicit renewal and stated the plaintiff 
that his agency was position offer certain companies which would 
not cancel the policies, and the plaintiff stated the employee, 
can cover for such conversation amounted con- 
tract which the defendant agency which employed the solicitor agree 
procure $2,000.00 additional insurance, and the agency was liable 
the plaintiff when loss was sustained and the policy had not been 
written for the additional insurance. 

leading case which agent was held liable for failure procure 
insurance agreed Derby decided the Supreme 
Court Arkansas May, 1950. There the general insurance agent, 
Derby, agreed with Blankenship, sawmill operator, secure for Blanken- 
ship policy workmen’s compensation insurance Blankenship’s saw- 
mill employees. Blankenship paid Derby premium $262.50 July 
22, 1948, Derby’s insurance office. hen Blankenship left the office 
thinking that was covered and proceeded with his sawmill business. 
August 13, 1948, one Blankenship’s employees was killed the 
job. Derby informed Blankenship that had not been able obtain the 
insurance from any his companies, and Blankenship was then forced 
pay the benefits the survivors the deceased employce under order 
the Workmen’s Compensation Commission. The evidence for Derby 
was that was unable place the insurance and that had written 
Blankenship this effect August Blankenship testified that never 
received such letter and had notice that was not fully covered. The 
court left the question the jury, and the jury found for Blankenship 
for the amount his loss. Supreme Court upheld the judgment 
the lower court. appears that Derby, the agent, could have shown 
conclusively that notice his inability place the coverage was given 
Blankenship, the court would have directed verdict for the defendant. 

The case places two duties upon the agent: (1) exercise ordinary 
care and diligence place the coverage with company; (2) notify the 
insured within reasonable time the agent unable secure the cov- 
erage. 


14196 533, 182 Wis. 171 (1923). 
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While occurrences giving rise the type litigation discussed here 
are not sufficient frequency justify the consideration which trial and 
insurance lawyers must give automobile negligence, workmen’s com- 
pensation, and other types cases which clutter court dockets, they 
warrant study those who counsel general agents, evidenced the 
fact that agents’ associations are including these topics their educational 
programs for the benefit many their members who are vaguely con- 
scious these potential dangers. 
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Defend Action Against Insured 
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These suggestions will raise problems rather than solve them, and point 
out what needs consideration deciding whether defend not. 


What Sutts Not Entail the Waiver. 

The waiver arises from the company’s making defense which need 
not make unless affords insurance. Its election arises only has right 
choose whether get stay out. Generally, only defends what 
must defend without insuring the result, waives nothing. has 
choice and chooses defend, must afford insurance for the result. 

When the policy not force all, ceases be, the company 
can always choose not defend. Therefore, any defense such situation 
entails the waiver (4). 

But when policy force limited certain facts, complications set 
in. Often the actual occurrence not insured, but the suit claims facts 
that are. Then the policy makes the company defend these suits, matter 
how false. Therefore, the company waives nothing defends suit 
which alleges facts which the policy would cover (5). (If the claim 
later changed allege facts not insured against, continuing defend there- 
after usually waiver.) insured facts are alleged, and the trial demon- 
strates that the actual facts are not insured against, the judgment those 
facts need not paid the Company (6). But the company should not 
refuse defend merely because the actual facts are not insured. The test 
now not what the facts are, but what the suit claims them be. 

Only when the suit itself claims facts that are not insured against, 
the company not obliged defend it. Then has the choice. defends 
without being obliged so, recognizes the event alleged event 
insured, and assumes liability for the judgment accordingly (7). this 
there exception: policy requiring the company defend suits even 
they are for matters that does not insure against. Under such policy 
the company has choice but defend against the uninsured claim, and 
hence waives nothing doing (8). 

And the company itself sued along with the insured, waives 
nothing defending for itself alone (9). Or, the suit against one 
defendant whom does insure, and another whom does not, defending 
the former alone does not waive non-coverage the latter (10). But 
such cases, the defense must limited indicated, such notices should 
given and statements made the pleadings, make this unequivocally 
plain; and the defense should never broadened beyond them (11). 


The Element Knowledge Notice. 

all insurance law, the company has everything 
knows, ought know, which charged with notice (12). 
This why the choice sometimes must made before the facts are actually 
known. Still, defense begun without such the facts 


which the company can claim non-coverage, does not waive that cla 
(13). But company which begins defense before knows these fac 

must step out with great promptness when finds them out. Continu 
the defense after such know usually waiver the non-cove 
fully the defense had begun with knowledge (14). Obviously, 
dangers withdrawing from defense once undertaken may more 
serious than the defense had been originally declined, unless the insured 
still has good deal time take the defense for himself. This 
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especially true the situation arises during the trial itself. But least 
one court held lawyer who did not withdraw from the trial when first 


learned the facts showing non-coverage was guilty professional miscon- 
duct may equally dangerous ahead. Even the non- 
coverage created long after the defense begins—by non-cooperation 
the 


insured—continuing the defense still likely waiver (16). 


Once has begun the waiver complete and cannot with- 
drawn. Probably any act taking control the investigation defense, 
after notice the claim from the assured, (17). 

Some cases holding that defense has not yet begun the investiga- 
tion and attempt settle are jurisdictions where prejudice needed for 
the waiver (18); and may apply only such states. 

Whether defense being made depends substance, not form. 
Thus, the company furnishes and pays counsel, even they are called 
attorneys for the assured, and not for the company (19), there waiver. 
the company permits the insured hire his own counsel assist 
the defense, their presence and participation does not destroy the waiver 
(20) 

course, all this means that the company has any intimation that 
the claim may not covered, had better deal with that before 
does anything else: bit advice easier given than followed. 


Defense Without Prejudice 
Probably this point the law most uncertain. common prac- 
notify the defendant, take stipulation from him, that the com- 
pany will defend without waiving its right claim non-coverage later. 
The typical case involves three parties: the plaintiff, the defendant and the 
company. (There may more: such conflicting defendants, 
insurers, indemnity-claimants, etc. But the three-party case 
here. 
First: Suppose the defendant himself refuses give his company 
rejects notice, saying effect: 


ement, and 


non-waiver agre 
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defend stay but will not consent your defending con- 
Can the Company anything the teeth that refusal, 
except stay out waive its claim? 


Second: the company deals with the defendant alone, with non- 
the plaintiff, 
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safely ignore him the initial non-waiver? These questions may 


discussed their orde 


(A) The Company Cannot Safely Defend the Insured Dissents 
from the Notice, Refuses Execute Non- 
Waiver Agreement. 
Many cases that company’s defense does not waive its later right 
claim non-coverage notifies the insured that will defend that 
basis (21). But most these cases, the defendant accepted the notice 


vithout dissent (or retracted his dissent), and tacitly consented 
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notice. Such cases are authority for nothing more than tha 


silence consent. They are not authority for the view that consent 
not merely mean that the defendant agreed the non- 
V ver y acquiescence. IVMiany or them sp < OF the tacit consent. IN any 


say that the notice must reach him—important only give 
dissent. Most the decisions have occasion consider the effect 


the insured’s dissent; whether his agreement really necessary. For the 
id ‘The sald morcly an inform? ACT 2 
did exist. They hold merely hat infor non-waiver agree- 
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ment did arise; not that unilateral notice enough repudiated. 


i 
But few them further, and say quite definitely imply, that the 


consent the defendant not needed Whether they mean express 
consent not needed because implied consent enough, that actual 


dissent would una not always two cases, least, 
endant did not explicitly 


But really, none these cases involve explicit 
dissent the insured, anything more than his failure object. 
they really not touch problem raised when does object. 

Cases where the non-waiver notice promptly and the 
non-waiver agreement explicitly refused squarely present the question 
whether the company can avoid its waiver unilateral action, against 
such protest. Most cases where the assured actually dissents and sticks 
the dissent, hold the non-waiver notice ineffective (24). the writer’s 

iew that company which has contracted defend the insured pol- 
icy force, cannot, against his protest, attach any condi- 
the defense which has agreed make unconditionally. 
annot make non-waiver condition tha unless concurs. 


must get his waiver, actual explicit, his right the unconditional 


refuses it. 
urther pre- 


defense; and cannot attach such condition expressly 
After all, the insured can more than dissent. 


=) 
© 


vent the company from defending; for that its 


— 
¢ 

< 

) 

i=] 

~ 


decision the dispute, each party must stand where 


otherwise. And where the law evokes waiver non- 
nave fatuied to agree otherw i Anda wnere the law evokes Waiver Of non 
coverag 
erned accordingl 


from defense, that the situation and the insurer must gov- 
few cases, the policy 
efend without Waiving its right non-coverage 


¢ 
© 
“a 
¢ 
=) 


whet ho ; nen 
ourse, Wnen tne insur 


Olicy agreement 
rean | lat > 
nor later cases the 


1 
turn on sucn a 


non-waiver 


policy clause. other- 
1 
wise would not. 
any event, sent state the law makes extremely dangerous 


ssured actually object 


insured may solvent. 


non- waiver notice. 
1 a 


the judgment if non-coverage is la 


nd thor 
and ther 


£ heana! 
defense through able counsel. 


contest the coverage afterward 
will able defend ill get 
} ho a rand aA £ + 
the benefit good for it, 
il Olicy COVe OUT isurea 
not solvent and with which respond the judgment, 
oO 1 urh > 
not great} Care Wnetnet as cover e 
nonwaiver agreement. But even may 
va’ ~ inhorard £ thin: Thon it 
claimant: not unheard-of thing. Then 
~ y + > yo ntr > 
nonwaiver agreement. company cannot 


making real defense refuses so. 


£ Tfrer nce 


i 


there the claim, better defend, and protect its noncoverag 


court that its waiver 


possible notices. 
question merely intention; that entitled have its 
operate with avoiding this dilemma, and that his refusal 


unwarranted immaterial. 


(B) Should The Company Include The Claimant 
The Non-Waiver Arrangement? 
our situation the is, practically, beneficiary the in- 
surance. the only real beneficiary, where the insured has nothing but 


under its policy. 
tnan 1 
Cpone tne 
notice, with witnout dissent, not 
ter decided. Such defendant will make 
better let him make 
than 
all 


the insurance with which pay the claim. But, even after his claim has 
arisen, the company and the insured have been allowed bind him 
private non-waiver agreement between themselves. This not the place 
discuss the limitations upon the right persons who make contracts 
the benefit third persons’’ modify them the beneficiary’s 
prejudice. But such rules seem analagous. any event, many cases hold 
that the non-waiver agreement between the insured and the insurer allows 
the company later claim non-cover against the claimant who was 
never even consulted (26). Now, waiver exists, the claimant may cer- 
tainly take advantage it. (27). these cases must mean that the waiver 
can destroyed the claimant, without his knowledge 
and consent. Their theory that the shoes the 
and that this binds him the insured’s nonwaiver agreement. This law 
developed, most states, while liability insurance was purely private 
contract which one might make not, pleasure. Even there, good 
argument could made against binding the claimant agreements be- 
tween his adversaries. 

But now liability insurance often made compulsory, either directly 
indirectly; and the public interest its coverage being spoken of. 
Will this impair the power the insured and insurer bind the claimant 
non-waiver agreement? seems that such agreement has any ele- 
ment collusion fraud against him, will not affect him (28). And 
some cases are least taking the view that the rights the claimant for 
whom insurance required the public interest ought not affected 
agreements between the company and the insured, especially where the facts 
laimed abrogate the insurance arise from the fault the insured after 
claimant’s rights have arisen (29). Some companies are giving notice 
the claimant the non-waiver agreements, and such notices have been 
when claimant agrees them (30). one case, when the 
claim non-coverage was based conspiracy between the claimant and 
the insured make the accident appear covered when was not, the 
gave notice the insured, the claimant, and the judge charge 

the trial, that would proceed under non-waiver (31). One the 
most learned judges America held that the state law the efficacy 
such notice was not clear enough for the federal court say; and the 


case went off another ground. 


CONCLUSION 


Certainly, the law does not. now afford practical method dealing 
with cases where both liability the claimant, and coverage his claim 
are doubt. There little benefit anyone from all this confusion. 
policy provision, statute giving the company the right defend against 
liability without thereby waiving the separate claim noncoverage, would 


seem appropriate. would not really hurt anyone, and would eliminate 
great deal confusion which does one any good. 
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DROP YOUR TEETH 


The insured’s denture was his shirt pocket the time the auto 
collision. the accident the denture was broken beyond repair. The in- 
surance policy was the common form automobile liability and included 
expenses for necessary medical services caused the accident. The court 
held that since the denture was not use the time the collision its 
loss could not ered medical expense for injury and denied 
recovery. 121 New York Sipp. (2) 911 (1953 


WHAT SOME JUDGES THINK OTHER JUDGES 


Jessen Aetna Life Ins. Co. 209 Fed (2) 453 (1954) analyz- 
ing decision the Illinois Appellate Court, the court said: the 
opinion presents the paradox court opinion being rendered 
minority 
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Who Said, “Crime 


Everybody says, doesn’t 

You have said it—a thousand times—but 

Alfred Baum disproved this universal admonition! 

And the Supreme Court, Appellate Term, First Department the 
great State New York, was convinced Baum proved his point. 

Baum vs. Equitable (1) action was brought recover under 
accident and health insurance policy issued the Equitable insuring 
against— 

injuries effected during the term this policy solely through 
external, violent and accidental means and against disability from 
disease contracted during the term this policy such disease 
shall wholly and continuously disable the insured and prevent him 
from performing any and every duty pertaining his 
While Baum was confined prison (for commission crime), 
became ill and thereupon filed claim with the insurance company for dis- 
ability benefits during the period his illness. The lower Court directed 
verdict favor the insurance company and reversing that action 
the Appellate Court said: 
the provisions the policy, the plaintiff not precluded 
from recovering for disability resulting from disease reason the 
fact that was confined prison during the period disability. 
construe the policy providing for compensation for the disability 
rather than for indemnity for loss earnings (Suttles vs. 
Mail 156 App. Div. 135, 141 NYS 1024), and con- 
strue the provision the policy that the disability must such 
‘prevent him from performing any and every duty pertaining his 
occupation’ descriptive the disease which shall entitle the 
tiff disability 

least, the State 


Mr. Baum proved that, does 
New York, that set facts and circumstances. 

Here the Court has wholly ignored the provision the policy, 
condition precedent, the insured shall prevented from performing any 
and every duty pertaining his occupation. Court did not appear 
interested the occupation the insured during the time was con- 
fined prison for having committed crime! 


General Counsel, World Insurance Company, Omaha, Nebraska. 


the other hand, Tennessee has shown tendency follow this 
great moral admonition (2). Trust Company vs. Prudential 
Insurance Company America, action was brought guardian 
recover disability benefits under policy which provided for payment upon 
complete disability and incapacity the insured work for compensa- 
tion. that case the insured was sentenced prison for life for crime 
committed because criminal tendencies due weak mentality. The Court 
held the guardian the insured was not entitled recover, least, where 
prior his crime was able work regularly and did prison 
work after his conviction. 

However, the New York Court may find consolation and satisfaction 
that long line cases, where notwithstanding provision accident 
and sickness insurance policy excluding liability for 
recovery has been granted great variety cases. effort will made 
here collate all the cases but point out the few extreme examples 
liberality the part the courts granting recovery notwithstanding 
such exclusion from liability. 

Recovery was permitted where the insured pursuance pre- 
arranged plot rob the State Treasury entered the office the Treasurer, 
drew revolver and demanded and received monies from him and was shot 
watchman while making his escape from the building. was held 
that the death the insured did not take place while violating the 
the act the insured obtaining the money had been accomplished and 
was merely escaping from the building when was shot (3). 

The insured started out with loaded gun with the intention kill- 
ing prairie chicken time when was unlawful so. was 
jured while the performance the unlawful act but the Court held 
ason 


was not guilty either the offense killing prairie chickens out 
with the attempt so, since had performed overt act leac 
the commission the offense (4). 

Numerous cases are found dealing with the exception violation 
law involving so-called Sunday laws. The cases are conflict. 
example, has been held that riding from friend’s funeral 
bicycle riding bicycle for health and exercise was not violation 
the statutes relating the observance the Lord’s Day and hence 
injury received while engaged was not received while violation law 
(5). 

the same effect has been held where the insured was injured 
Sunday attempt procure pigeons from his barn for food claim 
that was injured while violating the law working Sunday would 
not sustained (6). 

the contrary, has been held the insured could not recover for 
injuries received slipping upon frozen plowed field across which 


was returning home from combined hunting and visiting expedition be- 
cause was violation law both hunting and traveling 
Sunday (7). 

Demonstrating the rule there should causative connection between 
the violation the law and the injury, recovery was granted case 
where the insured had been hunting Sunday but was killed acci- 
dent which happened house which had gone some hours after 
had stopped hunting and some miles from the place where had been 
engaged hunting. The Court held that the connection between the 
violation law and the accident was too remote prevent recovery (8). 

case well demonstrating the rule causative connection found 
the decision the United States Supreme Court (9). that case ap- 
peared that while the insured was driving horse race violation 
statute making racing misdemeanor, collision occurred between the sulky 
the insured and that another participant the race. When the col- 
lision occurred, the insured jumped the ground and was clear from the 
sulky, harness, and reins, upright and uninjured, and spoke his horse 
stop, and then started forward get hold the lines stop him, and 
that attempt the insured was killed. was held the death the insured 
was due violation law and there could recovery; that the leap 
from the sulky securing the lines, and the subsequent fall and injury 
the insured were close and immediate relation his racing, and 
also manifestly part one continuous transaction, that could not 
said there was any new influence subsequent the violation law 
which the disaster should attributed. 

city ordinance prohibited persons catch hold swing upon 
the cars railroad company when such car The insured 
met her death while attempting swing herself from car while motion. 
The Court held the death did not result while the insured was violating 
the ordinance (10). 

Demonstrating what may considered direct conflict with Baum 
vs. Equitable, supra, most interesting case arose Ohio. this case the 
policy provided for the payment the amount stipulated death resulted 
from bodily injury such death caused attributed to, 
the result directly indirectly, any violation law the 
While the insured was confined the penitentiary for the commission 
crime received burns resulting his death. denying recovery the 
Court said: 

urged the plaintiff that the violation law for which the 
deceased was confined the penitentiary was not the proximate cause 
his death, but only the remote cause, and for that reason the pro- 
vision the policy does not prevent recovery. true that the 
proximate cause the death the deceased was the fire. The in- 
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direct cause his death was his unlawful act which caused his con- 
finement the penitentiary, resulting his death means the 

deceased was the penitentiary reason his violation 
law. Had not violated the law, would not have been there and 
been subjected the hazards the fire. His violation law was 
the indirect cause his death. the very terms the policy, 
recovery (11). 


writer makes interesting comment this Ohio case when says 
with reference it: 
reasoning this Court resembles that certain defense attor- 
neys who would charge man with negligence for simply being 
present the scene the accident the theory that hadn’t 
been there, but had remained home, would not have been involved 
the (12) 


These few cases demonstrate the great variety facts found this 
type case involving policies containing exclusion against violation 
law. well-defined rule can laid down these cases for appears 
each case will determined upon its own individual set facts related 
the causative effect and the individual ordinance statute involved. 

So, this score Who Said, Doesn’t there re- 
spectable difference opinion! 

discussion this subject should not concluded without pointing 
out another peculiar case arising the State New York (13). this 
case the policy provided for indemnity benefits the event the insured 
should become totally and permanently disabled from any cause what- 
soever the insured rendered wholly, continuously and permanently 
unable engage any occupation perform any work for any kind 
compensation financial value during the remainder his lifetime. While 
the policy was full force and effect and while the insured was eligible for 
the disability benefits, the State Commissioner Health declared the plain- 
tiff typhoid carrier and permanently quarantined him from all con- 
nection with the production sale milk any food product and ex- 


cluded him from his own farm and required him live elsewhere. The 
insured was dairy farmer. The action the State Commissioner 
Health was accordance with the public health laws the State New 


York. action was brought recover benefits under the provisions 
the policy and upon the facts quoted. The lower court dismissed the com- 
plaint the ground failed state facts sufficient constitute cause 
action. The Appellate Court said: 
question involved whether person who chronic per- 
manent typhoid carrier quarantined stated but who not other- 
wise affected comes within the provisions the policy above 


The Court proceeded define typhoid carrier and after discussing 
the various medical authorities the subject said: 


carrier, however, does not become menace unless allowed 
handle come contact with food drink. should never 
pose this appeal, must assumed that condition 
typhoid carrier permanent and incurable and that has not un- 
reasonably refused corrective curative surgical operation. 
the menace which exists when typhoid carriers are per- 
mitted their own way and engage occupation trade 
which would expose the public infection, the State has stepped 
enacted legislation authorizing drastic regulations safe- 
guards against the 


The complaint alleged the plaintiff has been permanently quarantined 
from all connection with the sale and production milk and food and 
has been excluded from his own farm and required reside elsewhere and 
has been forbidden enter his own property penalty having his 
off from its only market and that reason thereof unable 
pursue his vocation farming either upon his own farm em- 
ployee elsewhere. was further alleged that for upwards three years 
the plaintiff had made diligent efforts obtain employment from the 
limited fields from which had not been officially excluded but had been 
unsuccessful because his condition such cause people shun and 
fear him. was upon this set circumstances and allegations the Court 
held the complaint did not state cause action and doing the 
Court said: 
carrier does not have typhoid fever; not ill; simply harbors 
typhoid bacilli and excretes them; his strength not impaired; his 
constitution way weakened undermined; has the same 
capacity for labor which always had; his mental powers are not 
affected; suffers pain impairment; would never know that 
was carrier fecal urine specimens were not submitted for 
laboratory examination and test. Had the authorities failed dis- 
cover condition, would still doing his former tasks. 
His inability get work not due any physical impairment but 
the edict the State, fear infection the part others. 
Plaintiff alleges his complaint that has obtained work but that 
when his condition became known has been discharged. 
concedes his brief the carrier state and itself, the 
duty the public and the law the state disregarded, would 
not prevent him from milking cows and handling milk. Physically, 
fully able continue the manual tasks associated with the dairy 
business. 


“In view the fact that bodily strength has not been im- 
paired and his ability work has not been interfered with, cannot 
our opinion said that disabled within the mean- 
ing the policy. prevented from doing certain work solely 
the edict the State. man found guilty crime and sent toa 
penal institution might unable find work but such inability 
could not attributed absence physical power work. 
disability due the Statutes this State. Statutory 
legal disability not covered the policy. When public good with 
regard the safety others steps and limitation put upon his 
activities, the disability resulting social its nature rather than 
physical. Plaintiff confuses the result with the cause. The result 
that has experienced some inability earn livelihood but the 
cause not physical impairment his body. 


Reconcilement the Gates Case with the Baum Case difficult. 
Baum, supra, the Court said the policy provided compensation the 
disability’’ which the result, while Gates the Court held the insurance 
coverage was not for the but for the writer takes oc- 
casion criticize the inconsistency the decisions the Baum and 
the Gates cases (14). 


CONCLUSION 


The result this brief analysis some the leading and interesting 
cases the right insured recover disability benefits under either 
accident and sickness life insurance policies, arising out the commission 
crime violation law, indicates there hopeless conflict re- 
spectable authority, even the same state. 

Mr. Baum was able convince one Appellate Division the Supreme 
Court New York was entitled indemnity notwithstanding the fact 
was confined the penitentiary while Mr. Gates was not able con- 
vince another Appellate Division the Supreme Court New York 
was disabled and prevented from carrying his livelihood result 
the action the state, declaring him typhoid carrier, and banning him 
from his own dairy. 

Well, who said, Doesn’t 
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Carter Pittman, our valued member Dalton, Georgia, has very 
interesting article the May, 1954 issue the American Bar Journal 
entitled Supremacy the Judiciary: Study Preconstitutional 
Mr. Pittman has made extensive research preparation this 
article. Our members will recall the very excellent paper presented 
our 1953 Convention. 
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